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Appellees and Defendants in Error hereby pe-

tition the Court for a Rehearing of this cause upon

the following grounds:



POINT I.

Because the majority opinion of the Court is

based upon a misconception of the facts as disclosed

by the Record, in this : Said opinion shows upon its

face that it is based upon the statement that ^^the

main purpose of the taking * * * is to obtain a site

for a plant and equipment to operate the mine/^

whereas, the Record clearly shows that the site

sought is to be used only ''for a right of way for a

pole and transmission line and rights incidental

thereto'^ namely, ''for the setting of poles * * * and

lines for the transmission of power for the operation

of an aerial tram and to permit of maintaining the

same and keeping it in repair-/' which was all that

was asked upon the trial in the lower Court and all

that was granted under the Interlocutory Judgment

;

all of which stands affirmed under the Majority

Opinion notwithstanding the order of reversal.

The Record showing above facts is hereby re-

ferred to as follows:

Paragraph 11, Amended Complaint, Tr. 28, 29;

Prayer to Amended Complaint, "2," Tr. 31;

Sub-Div. (c) Reply, Tr. 57, 58.



Finding 12, Sub-Div. (a), (b), (c) and Find-
ing 13, Tr. 70, 71

;

Interlocutory Judgment, Tr. 75, 76.

Brief of Defendants in Error, page 44, where

it is distinctly stated:

"In the case at bar an easement only is

sought, viz : A right-of-way for an aerial tram
and power line to operate the same, to be used
and utilized in the operation of a mine!"

(The objectionable features stated in the

Amended Complaint as pointed out in the Ma-
jority Opinion, were eliminated upon the trial,

and the issues were confined strictly to securing

a right-of-way "for the setting of poles * * *

and lines for the transmission of power for the

operation of an aerial tram and to permit of

maintaining the same and keeping it in repair.")

The "Plant and Equipment to operate the

mine'' referred to in the Majority Opinion, is situate

on and will remain on Combers Right Claim. See

Exhibit X, Transcript, page 33, marked ''Mining

Plant." There is no "Plant and Equipment" to be

placed upon the condemned area. This was at-

tempted to be explained to the Court on pages 28

to 34 in the Brief of Defendants in Error.



POINT II.

Because the Majority Opinion of the Court is

based upon the '^allegations of the Amended Com-

plaint and * * * Findings of the Court" instead of

upon the Interlocutory Judgment, which was the

culmination of the trial and limited the uses of the

condemned area to which plaintiffs in the lower

Court would be restricted, viz

:

"A right-of-way over and across said area

and leading therefrom to said Combers Right
placer for said Aerial Tram and necesary equip-
ment to operate, maintain and keep the same in

repair." (Tr. 76.)

The lower Court further was very careful to

define the word "equipment" as used in above sen-

tence by confining it to a "mast" (post or pole)

with guy lines supporting the same, and a "hoist-

ing engine" (power) to operate the aerial tram.

(Tr. 75, 76.)

In fine, there is nothing in the Findings or

Interlocutory Judgment (Order) ''to obtain a site

for plant and equipment to operate the mine" as

seems to have been conceived under the Majority

Opinion; nor was it so understood by the lower

Court or parties litigant. The only relief asked



upon the trial was a right-of-way along, upon and

across the surface of the condemned area for the

setting of poles and line for the transmission of

power for the operation of an aerial tram and to

permit of maintaining the same and keeping it in

repair. If the Court, in a final opinion, holds other-

wise, then Defendants in Error are extremely un-

fortunate in the language used by their counsel to

express the uses intended.



8

ARGUMENT AND AUTHORITIES.

From what has been said under Points I and

II herein, it is respectfully suggested that the

Majority Opinion presents the anomalous situation

of reversing the case, and upon remanding the same,

granting to plaintiffs in the lower Court, everything

they contended for upon the trial and the identical

relief granted by the lower Court under the Inter-

locutory Judgment; for if the case is remanded

under the present Majority Opinion, Defendants in

Error now announce that they will ^^ elect to claim

only such rights as they are entitled to claim under

the law'' as defined in the Majority Opinion, and

clearly provided for by Chapter 55, Session Laws

of Alaska, 1913, pages 118, 119, and fully sustained

in the leading cases of Clark vs. Nash, 198 U. S. 361,

and Strickley vs. Highland Boy Mining Company,

200 U. S. 527.

The Dissenting Opinion filed in the case cor-

rectly states the facts and is hereby referred to for

the information therein contained.

There are but two things to be placed upon the

condemned area, namely: the mast (pole or post)

with guy fastenings to support the same and tlie
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*' hoisting engine" (an ordinary donkey engine on

skids) as the necessary appurtenance, or ''power"

to operate the tram. These constitute the ** Aerial

Tram" and the "Mast" (pole or post) is the center

pole of the aerial tram. The northerly half of this

aerial tram is on the condemned area and the

southerly half of the aerial tram is on Combers

Right claim.

See

Exhibit X, Transcript, page 33;

''Surface occupancy" Brief Defendants in

Error, page 34.

Interlocutory Judgment, Transcript 75, 76.

Being thoroughly convinced that the Court has

been misled in finding that the object of the action

''is to obtain a site for plant and equipment to

operate the mine/' we respectfully urge a re-

examination of said Record; that the Majority

Opinion be withdrawn and re-written affirming

the order of the lower Court, or that this Petition

for a Rehearing be granted and said cause re-

assigned for argument at a later date.

In case the Court declines to re-examine said

Record and thereupon affirm the Order of the lower

Court, or refuses to grant a Rehearing, Defendants

in Error then pray that said cause be remanded
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tvithout costs, under Sub-Div. 3, Rule 31, as a

penalty against Plaintiff in Error for bringing this

case here upon Short Record without the evidence

and the Opinions of the lower Court upon the De-

murrers complained of, prior to the rendition of

final judgment therein.

Rule 14, Sub-Division 1.

For the causes and reasons aforesaid. Defend-

ants in Error pray that said order be affirmed, or

that a Rehearing of said cause may be granted.

Respectfully submitted,

GEO. D. SCHOFIELD,

Attorney for Defendants in Error.

Nome, Alaska.

State of Washington, 1

rss.

County of King. J

I, Geo. D. Schofield, Attorney for Defendants

in Error, Do Hereby Certify, that in my judgment

the foregoing Petition for Rehearing is well found-

ed, and that the same is not interposed for delay.

GEO. D. SCHOFIELD,

Attorney for Defendants in Error.


